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“ Provided further, that no warrant shall be issued for
the recovery of any amount due under this section unless
application be made to the Court to levy such amount
within a period of one year from the date on which it became

due.”
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“'The proviso was clearly enacted to prevent the person
in whose favour an order for maintenance was made, from
being negligent and allowing arrears to pile up until their
recovery would become a hardship or an impossibility.
It was not meant that a loophole should be given to the

person against whom an order for maintenance was made
to evade payment by preventing the service of process

on him. In fact the proviso was evidently worded in

the way it was, expressly to preclude the possibility of
such an evasion. In a suit instituted by wife she applied
for maintenance for four months. Since the husband
could not be traced, the application was dismissed. She
again applied for maintenance in arrears for fifteen months :

Held, that a warrant could be issued for the whole period
and the order of maintenance for 15 months was correct.”
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“The decree in the first instance was a decree of the
District Court and against this decree the petitioners never
appealed. It is, however, contended on their behalf that
although they did not appeal, it was open to this Court
on the appeal of Ma Thet Pon to alter the decree in their
favour under the provisions of Rule 33 of Order 41 of the
Code of Civil Procedure. In these circumstances, although
the original decree was that of the District Court that
decree must now be held to be merged in the decree of
this Court and this Coutt is therefore the only Court which
can grant the relief now claimed.

We are of opinion that this contention is correct.......
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“'The illegality in the Magistrate’s proceedings has not
becn noticed. It is that after he had ordered Maung
'Tun Zan to pay the amount in question, and after Maung
Tun Zan had refuscd to pay it, the Magistrate straightaway
ordered him to be committed to jail, although the first
thing that must be done is to issue a distress warrant (section
488 (3), Criminal Procedure Code), and it is only for the
whole or part of each month’s allowance that remains
unpaid after the execution of the warrant that imprisonment
may be awarded.”

e Maung Tun Zan should be called upon to pay
these arrears. If the Magistrate is of the opinion that he
has failed without sufficient cause to comply with the order,
then the Magistrate should issue a distress warrant, and if
that is meﬂ‘cctlw, he may sentence the rebpondent to
imprisonment.”
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