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if at the time when the debtor made a payment (which was within time) there was no
writing in the hand of or signed by the defendant, the fact that the defendant recited the payment in

his written-statement which was signed by him would not satisfy the requirements of this section
and would not save limitation if the suit was brought out of time.
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Introduction
It is a great pleasure and high honour for me to address you all here in this

symposium of judges in Asia for the Investment Cooperation in China-ASEAN Free
Trade Area.

This symposium, we will have a very useful discussion by sharing and exchanging
our knowledge, ideas and experiences on legal issues in investment cooperation of this
free trade area. So it is a unique opportunity for all of us to solve the legal issues not
only for the present but also for the future.
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Aswe all know, with the intent on establishing a free trade area among the ASEAN
nations and China, the initial Framework Agreement was signed in 2002. China-ASEAN
Free Trade Area (CAFTA) came into effect on 1%t January 2010, and since then, it has
become the world's third largest free trade area after the European Union and North
AmericaFTA.

In the Free Trade Area, one of the legal issues regarding investment cooperation

is to grant investor protections and establish proper mechanisms for resolving invest-
ment-related disputes.

New Myanmar

Firstly, I would like to present some legal issues from Myanmar perspective. Nowa-
days, as you can see, Myanmar has started its new step as a democratic nation. It is
anticipated that Myanmar will become a country that occupies the most strategic com-
mercial position in the South East Asian region. With the clear aims and objectives to
promote and materialize all-round development of the country, the present Govern-
ment is striving to shape Myanmar into a modern developed nation. At the same time, it
is trying to uplift the living standards of its people and their quality of life in parallel
with poverty reduction measures. In its extensive measures of reform process, a new
market economy has been introduced wih extensive reform measures. These measures
are duly backed up with supportive legal framework and enactments.

New Legal Framework for Investment

During a couple of years, there has been a marked inflow of foreign investment
into Myanmar as well as manifest growth in multi-sectors of trade, services and com-
merce. The growth of economy and GDP leads to the increase in the volume of
transnational trade and commercial transactions. Under these conditions, in order to
open up the country for business in a fair and transparent way, the new Foreign Invest-
ment Law has been promulgated in 2012.

There are some notable investor friendly improvements in the new Law. For the
purpose of promoting foreign investments and creating a favourable investment cli-
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mate, the Law offers (1) choice of investment forms, (2) tax exemption and relief, (3)

guarantees not to be nationalized, (4) right to use land, (5) right to transfer of shares and
business interests in the investment, (6) right to transfer of foreign currency, and (7)
choice of dispute resolution to the investor. Under the new Law, you can notice that
foreign investors are duly granted many incentives, exemptions and reliefs. On the other
hand, the government has initiated good opportunities for local investors to compete
with foreign investors.

Dispute Resolution Mechanism

As the more investments come into the country, the larger number of commerical
transactions and commerical disputes will be encountered.

In every commercial contract, there is the systematic inclusion of a settlement
of disputes clause. The amicable settlement is very common and it has its basis not
only in Common Law legal principles but also in Myanmar history and culture. Thus,
the new investment law recognizes the amicable settlement as the basis of settlement
of disputes arises in the investment business.

Moreover, unlike many other foreign investment laws and bilateral investment
treaties, the Law allows the parties to agree on the dispute resolution regime in their
contracts. Having said this, the Law does stipulate that disputes will be settled in accor-
dance with the dispute settlement mechanism 'stipulated in the relevant agreement’, if
any. In other words, if a foreign investor contractually agrees with its joint venture part-
ner, be ita Myanmar company or Government entity, that disputes will be settled by interna-
tional arbitration, this choice should be respected. If the settlement mechanism is not
stipulated in the agreement, the dispute shall be complied and carried out in accordance
with the Myamar existing laws.

At present, we have two Acts relating to arbitration. The Arbitration Act of
1944 which was promulgated with the integration of all principles of common law
and it is similar to those arbitration laws in other countries. The Arbitration (Protocol and
Convention) Act which has formed as a domestic legal promulgation of two interna-
tional instruments, namely, the Protocol on Arbitration Clauses, 1923 (known as the
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Geneva Protocol) and the Geneva Convention on the Execution of Foreign Arbitral
Awards, 1927. This Law gives recognition to Arbitration Agreements that are concluded
in other countries which are parties to the instrument in the same way; enforcement of

award can be made in Myanmar through the convention if the award has been made of
another contracting party. These laws are currently made for proper settlement of dis-
putes with proper legal procedure and proper international convention or protocol.

Continuously, I would like to explain the recent development in arbitration in
Myanmar. On 15" July 2013, Myanmar formally acceded to the New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards (the **New York Conven-
tion™"). The New York Convention obliges Myanmar's Courts to give effect to contractual
provisions which provide for disputes to be resolved by arbitration and enforce
foreign arbitral awards.

As economic trends of the world change, the world has started to adopt interna-
tional arbitration. Such arbitrations are arbitration under the International Chamber of
Commerce, the International Convention on the Settlement of Investment Disputes,
and the United Nations Commission on International Laws, etc. The UNCITRAL Rules
(United Nations Commission on International Trade Arbitration Rules) are now used
for contracts with foreign investors. Thus a new draft arbitration law has been prepared
which is based on the UNCITRAL Model Law on International Commercial Arbitration
and will deal with the recognition of contractual provisions for arbitration and the en-
forcement of foreign arbitral awards.

Access to Justice for Investors

In order to achieving the goal of investment friendly legal environment, as the
part of of judiciary in Myanmar, | would like to explain judicial framework to settle
disputes that we are carrying out.

In accord with the new Constitution, the three branches of sovereign powers,
namely, legislative power, executive power and judiciary power are separated, tothe
extent possible, and exert reciprocal control, check and balance among themselves.
According to the Constitution and Union Judiciary Law, Myanmar courts are orga-

nized in four levels. The Supreme Court of the Union is the highest level, and under
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this, there are High Courts of the Region or High Courts of the State and Courts of
Self-administered Division or Courts of Self-administered Zone, and there are Dis-
trict Courts, and at the lowest level, there are Township Courts and other Courts consti-

tuted by law such as Juvenile Courts, Municipal Courts etc. All levels of Myanmar
courts can serve as the proper venue for investors who are seeking legal remedies
under the law.

Challenges

Here, | would like to mention about some legal challenges with respect to
Myanmar's implementation of the New York Convention. One of the challenges is
the taking time to enact new arbitration law. Now it is still in the process of
legislative scrutinizing.

Second challenge is related to the enforcement of foreign arbitral award in
Myanmar courts. Under the New York Convention, domestic courts may refuse to
enforce a foreign arbitral award on the basis that it would be contrary to the public
policy of the country. How the Myanmar courts will interpret this exception, particu-
larly in respect of awards involving the State or state-owned enterprises, will also
be highly anticipated by the foreign investors. Therefore, we understand that
efforts to train judges in dealing with New York Convention awards will be
necessary as a practical matter.

Conclusion

Accordingly, 1 would like to conclude my speech that a country's invest-
ment climate is partly based on its judicial and legal framework and their ability to
efficiently enforce contractual and property rights and to settle disputes. It is thus
crucial for all of us to further empower the domestic adjudication of disputes and to
develop the alternative dispute resolution. This forum will give us a great opportunity
to better understand the legal issues and challenges now we are facing in investment
cooperation. Moreover, this symposium will be of a great driving force for our
future success in investment cooperation between China and ASEAN.
Thank you.

Oe0
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Promoting Judicial Education
and Training -

I would like to say that it is a great pleasure and an honour for me to get
the opportunity to discuss on the topic of Promoting Judicial Education and
Training.

Recruitment of Judges of Subordinate Courts

Universities in Myanmar produce young men and women with well-
rounded legal training. The law degree conferred by the Universities is more
professional in form and content than academic. Most of the law graduates take to
practice soon after graduation. Some enter judical service as Judges of the lower courts.

Judiciary in the Republic of the Union of Myanmar is a career service.
There is a programme for the selection and appointment of judges of subordinate
courts at different levels to curry out the judicial functions. According to the
programme a candidate for judges of subordinate courts must be a citizen of the
Union of Myanmar having agood moral character and must have a degree of law
from a University. The candidates are selected to appoint deputy township judges
by the Supreme Court of the Union.

Those who are selected to become deputy township judges are sent to
attend Basic Public Service Training Course at the Central Institute of Civil Service.
They are also given on-job-training course on criminal, civil, court administration and
logistics subjects theoretically and practically at the Supreme Court of the
Union. On completion of training courses they are appointed as deputy township judges.

Training to Promote the Efficiency of the Judicial Officers
To enable the judiciary to achieve its objectives and perform its functions ef-
fectively, in-service training programmes have been prepared for judicial officers at
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different levels for promoting their efficiency. The following training courses, re-
fresher courses, on-job-training courses and pre-service training courses have
been conducted by the Supreme Court of the Union:

(@  Computer training course Level Iand Il for judicial officers;

(b)  Special advanced training course for higher level judicial officers;

(c)  Refresher training course for district judges;

(d)  Refresher training course for township judges;

(e)  Refresh training course for deputy township judges;

(f) Pre-service training course for deputy township judges;

(g) English proficiency course for judicial officers;

(h)  English proficiency advanced course for judicial officers.

Changes and progress of the country's political, economic systems and
social environments necessitated judges to be in tune with the times and to be up to
date, if not ahead in all fields refresher courses, workshops, trainings and seminars are
therefore conducted regularly. Lectures and discussion topics include; international
laws and local laws, procedures, administrative issues such as accountancy,
inspection methods, logistics, periodical reports and returns.

The Supreme Court of the Union is responsible for the smooth function-
ing of all subordinate courts and the efficiency of judges. Training courses for
judicial officers are therefore given by the most experienced senior personnel of the
judicial service. Emphasis is placed on practical issues, especially the day to day
trial of a case and its speedy disposal.

To promote the efficiency of staffs at different levels of courts, the
training courses have been conducted by the High Courts of the Region or State
in accordance with the curriculum of the Supreme Court of the Union.

The Judicial Officers Training Institute issituated in Hlaingtharyar Town-
ship within Yangon City Metropolitan Area and it was established in 2002. Training
and Research Department of the Supreme Court takes charge with judicial education.
Only Judicial Officers are trained to discharge their duties as Judges at different
levels of courts through out the Union of Myanmar.

At present there is only one judicial officers training centre in Myanmar.
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We intend to establish another judicial officers training education centre in
Mandalay, upper Myanmar latter.

The training and education for potential judges in Myanmar is carried out
by the Judicial Officers Training Centre under the supervision of the Supreme
Court. The curriculum is quite comprehensive and has a general educational
system.

The judicial education programme is classified in five core areas:

(@  Bench Skills;

(b)  Legal Knowledge;

(c)  Social Context Education;

(d)  Judicial Administration;

(e)  Ethics and Conduct.
The curriculum is specifically focus on: -

(@)  specific information (e.g. substantive laws, rules of the court);

(b)  judicial skills (e.g. judgment writing, decision-making, trail management
and theuse of information technology);

(c) issues of authenticity (e.g. attitudes, bias, jurisprudential philosophy, ethics);

(d)  personal health and growth (e.g. physical wellness, financial security and
combating "burnout" among judicial officers).

Our Supreme Court recognizes the value of pure "experience" as an asset
in educating new and less experienced judges. There is, of course, an important place
for educating judges on general principles of law. More importantly, a full curriculum
for judicial education must include a discussion on fine tuning of trial and decision-
making skills, case management, avoiding bias, mediation, and a number of other top-
ics that are more effectively taught by an experienced judge. Thus, in reforming or
establishing a judicial education program, countries must rely upon the invaluable
resource of judicial experience to provide complete education for judges.

Thus, instructors of the judicial Officers Training Centre are drawn from
the judiciary and though they retain their positions as Judges or Directors, Deputy
Directors, they devote their time to the work of the centre. All instructors confirm
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their teaching to their respective field of specialization; civil, criminal adminis-

tration and logistics.

In our quest for excellence, we must not remain parochial and insularin

our outlook and approach to problems. Our problems are not unique. In seeking the
solutions, we should look beyond our shores to our neighbouring countries in this
region. They should have many useful ideas from whom we can borrow and adopt. By
the same process, we can share our experiences with them. I am therefore like to
suggest to provide a forum for judges and court administrations of this region to meet
and exchange ideas by staging judicial education institution which will offer the par-
ticipants an opportunity to interact with judges and legal practitioners from each other
countries and learn more about the judicial systems and philosophy of the
various countries within the region.

Effective procedural methods such as ADR and CDR systems in the
resolutions of disputes without going through a proper trial, money laundering
matters and transnational organized crimes (TOC) are all internationally concerned
and the legal knowledge and experiences regarding those matters can be exchanged
among the Judges within the region. Through this kind of Judicial Education
Forum we can meet once a year to discuss judicial education in the region and
to learn from each other's experiences.

Thank You

* [Discussion of U Soe Nyunt, Judge of the Supreme Court of the Union
of Myanmar, in the Conference of Chief Justices of ASEAN held at Singapore
on 23-25 August 2013.]
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Harnessing Judicial Co-operation in ASEAN”

It is a great honour and privilege to get a chance to discuss on the topic
of Harnessing Judicial Co-operation in ASEAN.

As a national institution, judiciary has responsibility in protecting and
safeguarding the interests of the people. "Speedy, correct and fair disposal of
cases" is the slogan of the day. We must notice of the maxim "Justice delayed
is justice denied".

As to speedy and smooth process of the judicial administration, judges,
lawyers, prosecuting officers and witnesses must all co-operate in search of
truth as well as speedy disposal of cases. By failing to provide a speedy trial, the
loss of vital evidence may also lead to an unfair judgment.

One of the most contributory causes of delay in the disposal of criminal
cases is that the witnesses failed to appear on the appointed date for hearing. It
is the duty of witnesses to attend the court at the appointed time without fail and the
deliberate failure to do so amounts to an offence under section 174 of the Penal
Code.

In order to overcome undue delay in the disposal of civil cases, rules,
procedures and general instructions issued by the Supreme Court should strictly
be complied with.

As to case management, the Supreme Court has from time to time issued
directives to all the subordinate courts throughout the country. The courts are
warned that there must be no failure to comply strictly with the directives. Some
of the main features of the directives are : -

(@)  there must be no delay in disposal of criminal cases;

(b)  priority to be given when the accused is in custody;

(c) adjournments are to be refused unless not granting it is detrimental to the right
of the accused;
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(d)  excuses by lawyers using delaying tactics are to be disallowed;

(e)  tofollow the procedure provided in the Criminal Procedure Code regarding
bail and grant bail wherever possible;

(f)  tovisit police lock-ups and jails and see which case needs speedy disposal:

(g) tosee whether there is any defect in sending up the case to court;

(h)  tofollow the procedure provided in the Civil Procedure Code strictly;

(i)  toletthe hearing of the suit be continuous.

The Supreme Court then follows this up with inspections by judicial
officers of senior standing, especially appointed for this purpose, and the result,
though not to the level envisaged, is satisfying. The Supreme Court now has
established a separate department called Inspection Department to meet this
requirements.

As we all know and never to forget the aged and well proven maxim of law
"Delay defeats Justice." In fact, delay is a management problem. Delay in disposal of
cases has taken a deep root in most of the courts. Our main objective in the administra-
tion of justice is the speedy disposal of cases which depends on case management.

The Myanmar Subordinate Courts have also adopted case flow management in
civil and criminal litigation. A system or a plan is being made to make sure that
the number of pending cases both civil and criminal get as fewer as possible. The
higher courts therefore constantly monitor the subordinate court's efforts towards
achieving that desired goal. And considering the ratio of judges to caseload, the higher
courts prescribe the number cases that ought to be monthly disposed of. The Judges on
their part, have to make efforts to adjudicate at least the prescribed number of cases.
Those judges who do not make enough efforts to do so are warned or called upon to
double up their efforts. Every now and then judges of higher courts went on a tour
of inspection to the subordinate courts. Well, the outcome was encouraging, even
some year. Long pending civil cases got adjudged and adjudicated.

Leveraging Technology for Justice
In an age of rapid technological growth, we must continue to harness

technology effectively to increase efficiency and economic competitiveness, and to
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reduce costs. Broadband internet technology has opened exciting opportunities for

innovation in court hearings. For the first time, litigants in civil interlocutory
hearings can choose from various hearing modes, including video or tele-
conferencing. You are also leveraging on broadband video conferencing technology
for criminal pre-trial conferences, e@dr for online mediation and experimenting
with e-library and e-learning, to name a few. The use of internet technology in so
many facets of court matters is indeed laudable.

We should also keep abreast of trends and developments in information
technology, and explore new and better technologies to assist us in our work.
Already, we are witnessing the rapid evolution of an electronic marketplace inwhich
commercial transactions between consumers and businesses are done electronically
and globally, via a network of computers. This same technology can be applied to
the justice system. For example, the Singapore judiciary is using electronic data
interchange, workflow and imaging technologies to develop a system by which lawyers
will be able to file, serve and obtain extracts of court documents electronically
from their offices. This will also allow the courts to save on time and storage space
as the filed documents are stored in optical disks which have immense capacity,
and allow almost instantaneous retrieval.

I would like to suggest that we should extend the use of the novel web-
based multi-party video conferencing system to the other divisions in the Subordi-
nate Courts. The system, when fully and properly implemented should result in
substantial savings for the legal industry in terms of converting travelling and
waiting time to productive use of time at the office.

Thank you.

* [ Discussion of U Soe Nyunt, Judge of the Supreme Court of the Union
of Myanmar, in the Conference of Chief Justices of ASEAN held at Singapore
on 23-25 August 2013.]
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Basic Principles in the

Independence of Judiciary
by Htin Zaw

I. Essence of Judiciary

It is not appropriate to decide the case by the plaintiff or complainant who
makes an accusation or charge a person of any offence. The accused person must
have the right to enter upon his defence and the accusation and the defence shall
be made in public, dispensing justice in open court. Those rights are the rights
which shall be enjoyed by every citizen. That iswhy the Judiciary becomes one of
the three sovereign powers.

For safety to life and property of the people of anation, law and order,
peace and security are matters of State responsibility. In this cause most states
have chosen to entrust the operational responsibilities in this area to a law
enforcement organization, be it a civil, military or paramilitary organization, such
as police and B.S.I in this country. In the majority of States those Law enforcement
bodies are of a civilian origin and nature, and are attached to the Ministry of the
Interior.

The responsibility for the prevention and detection crime is assigned
primarily to law enforcement agencies. They uncover the crime by affective
investigation and prosecute the culprits through public prosecutors called law
officers in Myanmar inthe courts of law. In another terms, they accuse somebody
of committing crimeson behalf of the Government. So in a court’s proceeding the
name of the complainant is the Government and the accused person is the
defendant. The party who accuses a person of committing a crime and adjudicate
that case at the same time will be totally unacceptable and hardly to be taken as
justice. The one who investigates a crime and at the same time determines the cases
are not appropriate. In these reasons the neutral body, such as judiciary come to
emerge as one of the three sovereign powers to try cases at courts of law. The core
of the judiciary is independent and the independent of judiciary is the human right
acknowledged under the Article 10 of the Universal Declaration of Human Right
and this Artical 14 of the International Covenant on Civil and Political Rights.
Thus, the courts are established by law with the aim to try cases competently,
independently and impartially.
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Article 10 of the Universal Declaration of Human Rights, adopted on 10
December 1948 runs as follows;

“Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and obligations
and of any criminal charge against him”.

Article 14 of the International Covenant on Civil and Political Rights, 1966,
runs as follows;

(1)  “All persons shall be equal before the courts and tribunals. In the determinations
of any criminal charge against him, or of his rights and obligationsin a suit at
law, everyone shall be entitled to a fair and public hearing by a competent, independents
and impartial tribunal establish by law. The Press and the public may be excluded from
all or part of a trial for reasons of morals, public order (ordre public) or national
security in a democratic society, when the interest of the private lives of the
parties so requires, or to the extent strictly necessary inthe opinion of the court in
special circumstances where publicity with prejudice the interests of justice; but
any judgment rendered inacriminal case of in asuitat law shall be made public
except where the interest of juvenile persons otherwise requires or the proceedings
concern matrimonial dispute or the guardianship of children.

(2)  Everyone charged with a criminal offence shall have the right to be
presumed innocence until proof guilty according to law.

(3) In the determination of any criminal charge against him, everyone shall be
entitled to the following minimum guarantees, in full equality:

(@  tobeinformed promptly and in detail in a language which he understands

of the nature and cause of the charge against him;

(b)  tohave adequate time and facilities for the preparation of his defence
and two communicate with counsel of his own choosing;

(c)  tobetried without undue delay;

(d) to be tried in his presence, and todefend himself in person all
through legal assistance of his own choosing, to be informed, if he
does not have legal assistance, of this right, and to have legal
assistance assigned to him, in any case where the interests of justice
so required, and without payment by him in any such case if he does
not sufficient means to pay for it;

(e) toexamine, or have examine, the witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;
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(f)  tohave the free assistance of an interpreter if he cannot understand or
speak the language used in court;
(g) notto compelled to testify against himself of to confess guilt.

(4) In the case of juvenile persons, the procedure shall be such as will take
account of their age and the desirability of promoting their rehabilitation.

(5) Everyone convicted of a crime shall have the right to his conviction and
sentence being reviewed by a higher tribunal according to law.

(6) When a person has by a final decision been convicted of criminal offence
and when subsequently his conviction has been reversed or he has been
pardoned on the ground that a new or newly discovered fact shows
conclusively that there has been a miscarriage of justice, the person who
has suffered punishment as a result of such conviction shall be compensated
according to law, unless it is proved that the non-disclosure of the unknown
fact intime iswholly or partly attributable to him.

(7)  No one shall be liable to be tried or punished again for an offence for which
he has already been finally convicted or acquitted in accordance with the
law and penal procedure of each country.

I1. Judicial System in Myanmar

Every state has judicial system. In line with the provisions under the
International Laws relating to Human’s Rights as mentioned above, States lay
down their own judicial principles and establish the Courts of law.

In the Union of Myanmar, the State Peace and Development Council have
enacted the present Judicial Law under law No 10/2010 of the SPDC (STATE
PEACE AND DEVELOPMENT COUNCIL) on October 28, 2010. The judicial
principles are provided in the law as follows-

(1)  The administration of justice shall be based upon the following principles:-

(@  administering justice independently according to Law;

(b)  protecting and safeguarding the interests of the people and aiding in the

restoration of law and order and peace and tranquility.

(c)  educating the people to understand and abide by the law and cultivating in

the people the habit of abiding by the law;

(d)  working within the framework of law for settlements of cases;

(e)  dispensing justice in open court unless otherwise prohibited by law;



Judicial Journal m—

(f)  guaranteeing in all cases the right of defence and the right of appeal under

the law.

(g) aiming at reforming moral character in meting out punishment to

offenders.

(2)  No criminal law shall have retrospective effect.

(3) The person who commits a criminal offence shall be convicted under the
relevant law existing at the time the offence committed and shall not
sentence him beyond the penalty in the law.

(4) A person who has once been tried by a Court of competent jurisdiction
for an offence and convicted or acquitted of such offence shall such
conviction or requital remains in force, not be liable to be tried again for
the same offence.

In the eras under of British Colonial rule, the Parliamentary Democratic
Government, the Revolutionary Council, the Myanmar Socialist Government, the
State Law and Restoration Council and the State Peace and Development Council,
the judicial principles were more or less the same principles as mentioned above.
Still at the present time of the newly formed Republic of the Union of Myanmar,
all courts have to abide by these principles in their administration of justice.

By virtue of the above mentioned provisions everybody is entitled to have
fair and impartial trial by the competent independent courts of law and have right
of defence and the right of appeal and right to argue over the case against him.

The term “independent” refers to the independence of the courts from the
executive and the legislature and form the parties.

The concepts of “independence” and “impartiality”” are very closely related
yet are separate and distinct. “Impartiality refers to a state of mind or attitude of
the tribunal inrelation to the issues and the parties in a particular case. The word
“impartial” connotes absence of bias, actual or perceived. The word “independent”
reflects or embodies the traditional constitutional value of judicial independence.
As such, it connotes not merely a state of mind or attitude inthe actual exercise
of judicial functions, but a status or relationship to others, particularly to the
executive branch of government that rests on objective conditions or guarantees.
See also Human Rights Committee, General Comment 13 (1984). In R v Lippe,
Supreme Court of Canada, (1991) 2SCR 114, Lamer CJ pointed out that while an
independent tribunal must be both independent form government and independent

! See International Commission of Jurists, "The Declaration of Delhi 1959" (1959)2(1) Spring-
Summer Journal of the International Commissioner of Jurists 7-8;
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form the parties to the litigation, the concept of *“government” refers not only to
the executive or legislative branches but also to any person or body which can
exert pressure onthe judiciary through authority under the state, including any
person or body within the judiciary which has been granted some authority
over other judges.

The importance of the judiciary lies in its independence, so that it can be
as impartial mediator between the citizen and the State. Any attempt to interfere
with any judicial process or to hinder a judge in the execution of his duties would
cause on outburst of popular indignation. The judges are independent and subject
only to the law. This is a constitutional principle of every country.

Independence in the judiciary does not mean liberty to do and say anything
a judge pleases. It is the liberty to do his duty for the people without fear or
favour. Insolence or impertinence should not be mistaken for independence.

Hence, one of the judicial principles under Section 3 of the Judiciary
Law has been enacted that, “to administer justice independently according to
law”. It must be aware of the phrase; “according to law” it indicates that a
judge must execute his duties without fear or favour, affection or ill will, but
according to law only. The independence of the bench is recognized as a valuable
asset in the civil life of the community. A strong and independent judiciary is
strength to the State.

The independent of the judiciary is a matter of anxiety to all persons
interested in the welfare of the State. If the liberty of the subject is threatened
or interfered with, it is an independent court that will champion the cause
fearlessly and secure justice. The court must be entirely free from the influence
of the executive or outside person, in order that it may enjoy the fullest
confidence of the public.

A free and independent judiciary fastens the growth of an independent
nation. The objects of law are to secure right of property and people, to protect
the weak and oppressed, to punish offenders and to enforce law and order, which
is one of the four political objectives of our state, “stability of the State,
community peace and tranquility prevalence of law and order” Executive
personnel and outside bodies must help the judges in securing these objects,
without fears or favours.

If a court cannot champion such malpractices and interferences in
dispensing of justice, out of fear and if happens to be involved in these evil
practices, such acts will open to the judicial corruptions.
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So we can see that “independent of judiciary” is not the power unvested
in the judges so that are licensed to do as they please but the duty to perform.
They have to champion over the outside influence to that they can adjudicate
cases according to the law impartially and cometo the fair and justified conclusion
of a trial. The human rights, recognized save-guard in the international instrument
and the Judiciary Law.

I11. Basic Principles in the Independence of the Judiciary had been
adopted by the seventh United Nations Congress

Basic Principles in the Independence of the Judiciary had been
adopted by the seventh United Nations Congress on the Prevention of Crime
and the Treatment of offenders held at Milan from 26 August to 6 September 1985
and endorsed by General Assembly resolution 40/32 of 29 November 1985 and
40/146 of 13 December 1985.

The basic principles in the independence of the judiciary adopted
by the seventh United Nation Congress are as follows-

1. The independence of the judiciary shall be guaranteed by the State and
enshrined in the Constitution or the law of the country. It is the duty of all
governmental and other institutions to respect and observe the independence
of the judiciary.

2. The judiciary shall decide matters before them impartially, on the basic of
facts and in accordance with the law, without any restrictions, improper
influences, inducements, pressures, threats or interferences, direct or indirect
form any quarter or for any reason.

3. The judiciary shall have jurisdiction over all issues of a judicial nature
and shall have exclusive authority to decide whether an issue submitted for
its decision is within its competence as defined by law.

4. There shall not be any inappropriate or unwarranted interference with the
judicial process, nor shall judicial decisions by the courts be subject to
revision. This principle is without prejudice to judicial review or to
mitigation or communication by competent authorities of sentences
imposed Dby the judiciary, in accordance with the law.

5. Everyone shall have the right to be tried by ordinary courts or tribunals
using established legal procedures. Tribunals that do not use the duly
established procedures of the legal process shall not be created to
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displace the jurisdiction belonging to the ordinary courts or judicial
tribunal.

The principle of the independence of the judiciary entitles and requires
the judiciary to ensure that judicial proceedings are conducted fairly and
that the rights of the parties are respected.

It is the duty of each Member State to provide adequate resources to
enable the judiciary to properly perform its functions.

Freedom of expression and association

8.

In accordance with the Universal Declaration of Human Rights, members
of the judiciary are like other citizens entitled to freedom of expression,
belief, association and assembly; provided, however, that in exercising
such rights, judges shall always conduct themselves in such a manner as to
preserve the dignity of their office and the impartiality and independence
of the judiciary.

Judges shall be free to form and join associations of judges or other
organizations to represent their interests, to promote their professional
training and to protect their judicial independence.

Qualifications, selection and training

10.

Persons selected for judicial office shall be individuals of integrity and
ability with appropriate training or qualifications in law. Any method of
judicial selection shall safeguard against judicial appointments for
improper motives. In the selection of judges, there shall be no
discrimination against a person on the grounds of race, colour, sex,
religion, political or other opinion, national or social origin, property, birth
or status, except that a requirement, that a candidate for judicial office
must be a national of the country concerned shall not be considered
discriminatory.

Conditions of service and tenure

11.

12.

The term of office of judges, their independence, security, adequate
remuneration, conditions of service, pensions and the age of retirement
shall be adequately secured by law.

Judges, whether appointed or elected, shall have guaranteed tenure until a
mandatory retirement age or the expiry of their term of office, where
such exists.
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13.  Promotion of judges, wherever such a system exists, should be based on
objective factors, in particular ability, integrity and experience.

14.  The assignment of cases to judges within the court to which they belong is
an internal matter of judicial administration. Professional secrecy and immunity.

15.  The judiciary shall be bound by professional secrecy with regard to their
deliberations and to confidential information acquired in the course of their
duties other than in public proceedings, and shall not be compelled to
testify on such matters.

16.  Without prejudice to any disciplinary procedure or to any right of appeal
or to compensation from the State, in accordance with national law, judges
should enjoy personal immunity from civil suits for monetary damages for
improper acts or omissions in the exercise of their judicial functions.

Discipline, suspension and removal

17. A charge or complaint made against a judge in his/her judicial and
professional capacity shall be processed expeditiously and fairly under an
appropriate procedure. The judge shall have the right to a fair hearing. The
examination of the matter at its initial stage shall be kept confidential,
unless otherwise requested by the judge.

18. Judges shall be subject to suspension or removal only for reasons of
incapacity or behavior that renders them unfit to discharge their duties.

19.  All disciplinary, suspension or removal proceedings shall be determined
in accordance with established standards of judicial conduct.

20.  Decisions in disciplinary, suspension or removal proceedings should be
subject to an independent review. This principle may not apply to the
decision of the highest court and those of the legislature in impeachment
or similar proceedings.

Those basic principles, formulated to assist Member States in their
task of securing and promoting the independence of the judiciary should be
taken into accountand respected by Governments within the framework of their
national legislation and practice and be brought to the attention of judges,
lawyers, members of the executiveand the legislature and the public ingeneral.
The principles have been formulated principally with professional judgesin mind,
but they apply equally, as appropriate, to lay judges, where they exist.

dJeden Htin Zaw
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Application of International Law In
Myanmar Courts

(after iIndependence)
Dr. Min Thein

In January 1948, Myanmar regained her independence from the British and
emerged as a sovereign independent State. Myanmar political system was changed from
time to time as : (i) parliamentary democracy period [from 1948 to 1962], (ii) Revolu-
tionary Councial period [from 1962 to 1974], (iii) Socialist Democratic period [from
1974 t0 1988] , (iv) State Law and Order Restoration Councial period [from 1988 to
1997], (v) State Peace and Development Councial period [from 1997 to 2010] and (V)
Multi-party Democracy period [from adotping the New Constitution in 2010 up to
now].

The number of cases involving questions of international law decided by the
High Court and the Supreme Court after independence is less than the number of simi-
lar cases decided by the High Court during the intervening two years between the end of
the World War 11 and the attainment of independence.

Moreover, some of the post-independence international law cases were those
instituted before independence and taken over from the old High Court by the succes-
sive High Court. Most of these cases still dealt with legal effects of the Japanese occu-
pation and involved such questions as the effects of the occupation on agency* and on
pre-war pending suit?, and the legal effect of payment in Japanese currency notes in
discharge of a preoccupation debt?. It is also noticeable that all the cases were taken
place in the first period that Myanmar involved actively in international transactions
with foreign states.

The post-independence international law cases can be classified into two cat-
egories, namely, those in which questions of international law are involved either indi-
rectly or appear merely as subsidiary issues and those in which questions of interna-
tional law form the main bases for the ratio decidendi. Those in the first category are
mainly concerned with the rights of aliens in Myanmar and those in the second cat-
egory have to do with sovereign and diplomatic immunities.

1 For example, V.E. R.M . Krishnan Chettyar v. M.M.K. Subbiah Chettyar, 1949
B.L.R. (H.C.) 56.

2 Maung Tint Maung v. Maung Tin & 3 Others, 1949 B.L. R (H.C.) 64

8 Dr. T. Chan Taik v. Ariff Moosajee Dooply & One, 1948 B.L.R (H.C.) 454.
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An example of the first category of cases is Kyi Chung York v. The Controller
of Immigration, Myanmar®. The applicant, Kyi Chung York, was granted permission to
enter Myanmar and work as an Assistant Editor of a Chinese paper for four years, the
manager and publisher thereof guaranteeing that the applicant would so work. Before
the expiry of the time so fixed, the applicant resigned the post and worked as a teacher;
whereupon the guarantors withdrew their guarantee. The Controller of Immigration,
acting under orders of the Foreign Office, cancelled the applicant's Stay Permit and
ordered him to leave the country.

In this case, it is clear that the applicant committed a breach of the condition on
which he was allowed to stay in the country. He has there by rendered himself liable to
expulsion under order of the President within the meaning of section 4 of the Burma
(Myanmar) Immigration (Emergency Provision) Act 1947.

The reason in favor of the Controller could be seen in the judgment as "[that]
what the Controller had done was merely to carry out the order of the Government.
Every country, which extends its hospitality to an alien, can withdraw it and send him
back to his own country. Every Power has the right to refuse to permit an alien to enter
the state and if it permits an alien to enter, to annex what conditions it pleases to such
permission and expel or deport him from the State at pleasure'.

Justice Sir Ba U quoted three foreign cases: the first two are the King v. Secre-
tary of State for Home Affairs® and Attorney-General for Canada v. Cain’, British
cases, and the another is Mahler v. Eby®, an American case. After taking into account
the principles of the cases, the learned Judge stated that 'the principle thus enunciated
and propounded by the English and American Courts is now in conformity with the
practice followed by every sovereign state, as is to be found in every standard book on
international,®. The principle is asserted, claimed and followed by the Comity of Na-
tions .

As a supporting fact for that principle, the Judge pointed out section 3 of the
Foreigners Act, which says;

" The president may, by writing, order any foreigner to remove himself from the

Union of Myanmar, or to remove himself therefrom by a particular route to be

specified in the orders."
from the Union of Myanmar if he is found committing a breach of the condition on

1951 B.L.R. (S.C.) 197.

1951 B.L. R (S.C.) 197

1917 1K.B 922

1906 A.C. 542 at 546.

264 U.S. 32.

1951 B.L. R. (S.C.) 197 at 200.

© 00 N o o b
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which he is allowed to stay in this country or if he is found abusing the hospitality
extended to him by Government.

This is another example of the use of general principle of international law un-
der with basic human right was ascertained in the case of V.E. RM. N. RM. Kasi
Viswanathan Chettyar v. The Official Assignee and one. The fact of the case is very
simple. An Indian subject applied for a'D' form under Rule 15 of the Registration of
Foreigners Rules, 1948, to the Controller of Immigration, without which he could not
leave the Union of Myanmar. The Controller refused to issue the Form on the request
of the Official Assignee, High Court. On an application for directions in the nature of
Habeas Corpus and/or Mandamus, the Court considered the right of an alien with refer-
ence to constitutional provisions as follows:

“Itis true that certain fundamental rights are guaranteed specifically to citizens

under Chapter Il of the Constitution but this does not mean that they are denied

to aliens. Full exercise of such rights may be subject to conditions, as in the
case of transfer of land to aliens, which requires the permission of the President
under the Transfer of Property (Registration) Act. But most rights are assured
to citizen and alien alike and their full enjoyment is unrestricted; and such rights
are not to be denied without legal authority.”

To assume the right of an alien to leave a country is internationally recognized,
the Court also quoted Oppenheim's International Law, Volume 1, paragraph 322 that
says:

""Since a State holds only territorial and not personal supremacy over an alien

within its boundaries, it can never, in any circumstances, prevent him from leaving

its territory, provided he has fulfilled his local obligations such as payment of
rates and taxes, of fines, of private debts and the like™.

Finally, the Court directed the Controller of Immigration to issue a 'D'(Departure)
Form to the applicant as it would only be in conformity with recognized international
practice to lift the ban placed upon him.

In the case of Mohamed Ebrahim Salebhoy v. The Controller of Immigration,*
it was considered the rights of permanent resident status of a foreigner. In this case, a
foreigner (the plaintiff) sued under section 42 of the Specific Relief Act for a declaration
that he was qualified to stay in Myanmar permanently, and that he might not be directed
by the Immigration authorities to leave. The Court adopted that there is a fairly well
established principle of international law under which foreigners who are admitted into
the State must be treated in many respects in the same way as citizens, without

101958 B.L.R. (S.C.) 74.
11 Ibid.at 78-79.
121963 B.L.R (C.C.) 51.
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discrimination. The Court upheld the view that the principle however, does not derogate
from the power of the sovereign state to decide who amongst foreigners who apply for
leave to come may enter and how long they may stay and under what conditions as far as
their permits of stay are concerned.

In the above suit 'V.E. RM. N. RM. Kasi Viswanathan Chettyar', the Supreme
Court adopted that an alien's right to leave a country is a basic human right and he may
not be detained unlawfully when he wishes to depart. Distinguish here in this suit, case,
the plaintiff, Mohamed Ebrahim Salebhoy, asked the Court to declare that he has a
right to stay on in the country permanently, and his right to depart is not being in any
way questioned.

The Court held that " it is well established principle in international law that
foreigners enter a sovereign state only by permission and on the sufferance of the State
and they are liable to be expelled or deported from the state at the pleasure of the
authorities who exercise the sovereign power of the state. This principle has found its
place in such of Myanmar statutes as the Foreigners Act, section 3 of which gives
unbridled power of deporting foreigners to the Governmental authorities, and there
have been numerous decisions which have upheld this power."*3

It was decided that this is a suit under the Specific Relief Act and not a suit
under the Myanmar Immigration (Emergency Provisions) Act or under the Foreigners
Act. As the plaintiff has no legal right to stay permanently in Myanmar, his suit for a
declaration that he has such a right is dismissed.**

Examples of the second category of cases in which questions of international
form the main issue are as follows.

Value of goods said to have been destroyed under the denial scheme. The first
defendant was His Britannic Majesty. Written intimation was sent to the British
Ambassador, who declined to accept it on the ground that no suit lies in Myanmar Courts
against His Britannic Majesty. The plaintiff contended that a suit lay under Sections 9
and 86 of the Code of Civil Procedure.

The Court held the view that “there is no provision in the Code, which permits
institutions of a suit against a foreign State. Section 86 provides that in certain
circumstances and subject to the consent of the authorities concerned, suits may be
instituted aginst a Sovereign. As a rule, foreign States cannot be sued here unless they
voluntarily submit to the jurisdiction . This flows from the fact that all States are equal
before international law and no State can consequently claim jurisdiction over another.

13 1963 B.L.R (C.C.) 51 at 55.
14 Ibid., at 58.
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Such a State need not come forward and assert its right. The Court itself should take
notice of the fact that it has no jurisdiction."

To get this decision , the Court cited L.Oppenheim's International Law ' as an
affirmation of the existing rule of general Principles of law. In its words stated ," it
would seem therefore that the authors of the Code of Civil Procedure followed the
general law'. There is a considerable body of weighty and unanimous authority for the
view that " although States can sue in foreign courts, they cannot as a rule be sued there
,unless they voluntarily submit to the jurisdiction of the court concerned”. This, as the
learned author observes , flows from the fact that all member-States of the Family of
Nations are equal before International Law and consequently no State can claim
jurisdiction over another.®

In U Zeya v. The Secretary of State of His Britannic Majestry for War
Represented by Headquarters, Burma Command,* Myanmar Court accepted and
applied the recognized principle of international law as a source in deciding the case
before it. This case also dealt with the jurisdiction over a foreign Sovereign. The Court
held that "it is the recognized principle of international law that a foreign sovereign and
his property are not subject to the process of a Court of another country, and this
exemption is extended to the Ambassador who represents that Sovereign. It will
accordingly be necessary to consider whether there is any provision in the law of
Myanmar, which allows a foreign Sovereign or State or the Ambassador who represents
such Sovereign or State to be sued in Myanmar. It is clear that His Britannic Majesty's
Ambassador cannot ordinarily be served with a notice of a suit. The purport of Section
862 of the Code of Civil Procedure is apparently to give effect to certain principles of
international law. %

However, the one that stands out above all others as illustrative of the post-
independence judicial attitude is the well-known case of Evgoni T. Kovtunenko v. U
Law Yone, ?? decided by the Supreme Court in 1960. This decision is significant for the
post independence judicial thinking because the Supreme Court seriously considered

1948 B.L.R (H.C.) 524.

17 Vol. I, sixth edition, 1940, p.239.
18 1948 B.L.R (H.C.) 524 at 526
191949 B.L.R (H.C) 402

20 Section 86(1) reads as : Any such Chief and any ambassador or envoy of a foreign State
or any member of a British foreign military mission may, with the consent of the President
of the Union, certified by the signature of a Secretary to the Government, but not

without such consent, be sued in any competent Court.
2L 1949 B.L.R (H.C.) 402 at 404.
221960 B.L.R (S.C) 51
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the legal effects of the constitutional provisions dealing with Myanmar's international
relations.

The facts of the case are briefly as follows:

The chief editor of The Nation, an English newspaper published in‘Yangon (now
defunct), filed a complaint in the Court of the District Magistrate, Yangon against one,
Kovtunenko, the local representative of Tass, the Soviet News Agency, for criminal
defamation under section 500 of the Penal Code. 2 The complaint was based on news
item appearing in the Tass Bulletin of 23 April 1959 issued at Yangon to the effect that
the said Editor had received a large sum of American dollars from the American Embassy
in Yangon. The suggestion was that he had been paid that sum to agitate for a change in
Myanmar's policy of neutrality and to drag her into the South East Asia Treaty
Organization.?*

On the complainant's sworn statement, the District Magistrate of Yangon issued
awarrant of arrest bailable at K 10,000. Kovtunenko took refuge in the precincts of the
Soviet Embassy. On approach being made by officer executing the warrant, he was told
by a Secretary in the Embassy that the matter should more fittingly be channeled through
the Foreign Office. On the failure to appear, the learned District Magistrate enhanced
the bail to one of K 25,000 (vide Diary Order of the 8 May 1959). In the meantime, it
seems that representations were made by the Embassy to the Foreign Office and
according to the information contained in the Foreign Office's latter of the 23 May
1959 addressed to the District Magistrate, the Embassy was informed that the accused
should comply with the orders of the Court.?®

Kovtunenko ultimately made his appearance in Court on bail, but he claimed
immunity from process on the ground that the "Tass'Agency, of which he was an official,
was a Department of the Union of Soviet Socialist Republics USSR. He also filed a
certificate to that effect issued by the Charge d'Affaires of the Soviet Embassy at Yangon.
The District Magistrate rejected the claim of immunity on the ground that “there is no
ruling to show that in a criminal case of defamation, where it is alleged that the accused
himself and defamed the complainant, he may plead his employer's sovereignty."? The
Magistrate decided to proceed with the hearing on the case.

28 Section 500 of the Penal Code provides that “'whoever defames another shall be punished
with simple imprisonment for a term which may extend to two years, or with fine, or
with both." The term "defamation’ is defined and explained in section 499 of the same

Code.
241960 B.L.R (S.C.) 51 at 52.
2 1960 B.L.R (S.C.) 51 at 52-53.
% Ibid., at 52-54.
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Kovtunenko then moved to the Supreme Court under Section 25 of the 1947
Constitution?’ to exercise its supervisory powers under Section 4 of the Union Judiciary
Act 22and to quash the proceedings before the District Magistrates. Council for the
applicant Kovtunenko argued that although the complaint was against Kovtunenko, it
was in effect against the Tass, and that the Tass being a department of a foreign sovereign
state, it was not amenable to the process of the Court, unless the Soviet Union voluntarily
submitted to the jurisdiction or waived the immunity. %

On the other hand, Counsel for the respondent contended that the applicant was
an official of a department of a sovereign government and that therefore he was not
cloaked with the same kind of immunity, which an Ambassador or his retinue enjoy. He
even maintained that diplomatic immunity does not cover criminal process.®

Moreover, the Assistant Attorney-General mentioned that Government had taken
neutral attitude in the matter, which had arisen out of a private compliant. He accepted
that a sovereign state is immune from process but maintained that as the Tass Agency
had been operating in Yangon as a private news agency the question of sovereign immunity
does not arise.®* The Court stated later that this contention has no relevance.®

After discussing the authorities cited by the parties, the Court decided in favour
of the respondent, rejecting the applicant's claim of diplomatic immunity. The Supreme
Court held that "To accept the principles of diplomatic immunity in regard to criminal
prosecutions would be in conflict with section 2% of the Penal Code which applies to
every person. Unlike the Code of Civil Procedure, the Penal Code makes no reservation
in regard to members of a foreign Mission. But liability of sucha person under criminal
law does not fetter executive action in that a prosecution may be withdrawn on ground

2l Section 25 of the 1947 Constitution provides, inter alia, that the Supreme Court shall
have power to issue directions in the nature of Habeas Corpus, mandamus, prohibition,
guo warranto and certiorari appropriate to the fundamental rights guaranteed by the

Constitution.
Section 4 of the Union Judiciary Act, 1948; which provides that ""The Supreme Court

shall be a Court of Record and shall have supervision over all Courts in the Union. It
shall sit in the capital city of the Union and at such other place or places as the Resident

may, after consultation with the Chief Justice of the Union from time to time, appoint.
2 1960 B.L.R (S.C.) 51 at 63.
% bid, at 54-55
%1 |bid, at 55
%2 |bid, at 63.
3 Section 2 reads: "every person shall be liable to punishment under this Code and not

otherwise for every act or omission contrary to the provisions thereof, of which he
shall be guilty within Union of Myanmar."

28
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of public policy, so that it is unlikely that a member of a foreign mission with diplomatic
status have to go through a trial, there being other methods to deal with the situation."*
Fortunately, the then Prime Minister himself later intervened and allowed Kovtunenko
to return to the Soviet Union.

The following statements of the law appear in the Court's opinion :

(1)  Though in Britian and in the United States international law is deemed to
be part of the law of the land, the position is different in Myanmar. No international
agreement as such shall be part of the municipal law save as may be determined by
Parliament. International law does not fall within the meaning of the ‘existing law' under
Section 222 (1) of the 1947 Constitution. *®

(2)  Although section 211 of the 1947 Constitution provides, in part, that
‘The Union of Burma (Myanmar) ....... accepts the generally recognised principles of
international law as its rule of conduct in its relation with foreign states', it is a declaration
of policy which provides guidance to Government in its international relations and
makes it incumbent upon it to take such legislative measures as may be necessary to
bring it in line with other states. It implies that international law is recognized as part of
the law of the land, but it is not necessary for a Myanmar Court to observe, in the
absence of a specific enactment, a rule of conduct that the Union Government should
follow in its relation with foreign states.*

(3) Inthe absence of a specific enactment, Myanmar Courts must decide
according to justice, equity and good conscience subject to Section 13(3) of the Burma
(Myanmar) Laws Act. It would thus be within the competence of the Courts to follow
the principles of international law, not as such, but as being in accord with justice,
equity and good conscience.®

(4)  However, in considering whether a particular principle can be adopted,
the provisions of the sections 211 and 213 of the Constitution should not be lost sight
of. For a particular principle of international law to be acceptable in Myanmar Courts,
firstly, it must be generally recognized customary law of the nations and secondly it
must not conflict with Myanmar municipal law.

(5)  Asaresult,an Ambassador, who is immune from civil litigation process
according to accepted principles of international law, may in theory be sued, but under
section 86 of the Civil Procedure Code the President's consent is necessary. In regard
to criminal prosecutions the Penal Code, in view of section 2, applies to every person.

34 1960 B.L.R. (S.C.) 51 at 51.
% 1960 B.L. R (S.C.) 51 at 58.
% |bid, at 58-59

3 1bid, at 59.

B id.
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No person, not even the President of the Union, merely by virtue of his status,
can claim immunity from the penal laws of the country and, in so far as the Courts
are concerned, a complaint of the nature involved in the present case, will have
to be dealt with according to law. There is no provision in the Penal Code similar
to Section 361(1) of the Indian Constitution in view of which the President or the
Governor is not answerable to any Court for the exercise and performance of the
powers and duties of their office or for any act done or purported to be done in
pursuance thereof. *

The Supreme Court in effect considerably modified the doctrine of
incorporation adopted by the British Courts and followed by the Myanmar High
Court in the King v. Maung Hmin and in subsequent cases. The modified principle
can be summarized as that "although international law does not form part of
Myanmar national law, certain specific principles of international law such as
sovereign and diplomatic immunity may be judicially recognized and applied if
such principle is not in conflict with Myanmar's municipal law. This could be
done under Section 13(3) of the Myanmar Laws Act, “°as being in accordance
with justice, equity and good conscience.

However, Section 211 could have become the basis for further
development of international law in Myanmar. Professor D.P. O'Connell, in his
monumental work on International Law has expressed the view that " the adoption
of the pre-independence rules of international law is particularly ensured by
Section 211..."4,

On the other hand, the construction that Section 211 of the 1947
Constitution was designed to be a mere declaration of the policy for the guidance
of the Government is not appropriate because if so it would have appeared in
Chapter 1V of the Constitution, which contained directive principles of the State
Policy. Section 32 of the Constitution expressly stated that these directive

% bid, at 59-60. There is no provision in the Penal Code similar to section 361 (1) of the
Indian Constitution. Nevertheless, section 62 of 1947 Constitution provides that ""the
president shall not be answerable to either Chamber of Parliament or to any Court for
the exercise or performance of the powers and functions of his office or for any act
done or purporting to be done by him in the exercise and performance of these powers
and functions™.

40 section 13(3) of the Myanamar Laws Act provides that where there is no other applicable
enactments for the time being in force, the decision shall be according to justice, equity
and good conscience., Burma (Myanmar) Code, Vol, 1 (1955) p. 9

4 D.P. O'Connell, International Law, volume 1, 1965, p. 65.
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principles should not be enforceable in any court of law. As Section 211
appeared in a separate Chapter, no such qualification was made with regard to
Section 211. It is therefore quiet clear that this provision is meant to have the
force of law. In other words, recognition of the generally accepted principles of
international law as a basis of Myanmar foreign relations means that Courts of
law in Myanmar are to take judicial notice of this fact and apply the rules of
international law in cases like that of Kovtunenko's.

The attention of the Supreme Court had been drawn to the Holland's
Current Legal Problem (1951), Oppenheim's International law [Eighth Edition],
and the United Nations Legislative Series Publication [1958] regarding to
Diplomatic and Consular Privileges and Immunities. [Vienna Convention on
Diplomatic Relations has been adopted in 1967]. The Court held that Embassies
and Legations accredited to Myanmar would expect immunity from legal
process and criminal prosecution because they are generally recognized principles
of international law.

However, the Court pointed out that to incorporate these principles into
Myanmar national law is the duty of the Government under Section 211 of the
Constitution. This can be achieved as far as civil process is concerned by making
suitable amendments to Section 85 and 86 of the Civil Procedure Code and by
restoring Section 87, which had been deleted by the Adaption Order, 1948.
Concerning criminal process a provision requiring the President's sanction may
perhaps be incorporated in the Criminal Procedure Code. *?

In this situation, the principles of state immunity are needed to be
incorporated through legislative process even though they are generally recognized
principles of international law. The reasons given by the Supreme Court are that
international law does not automatically form part of national law and that in
this particular case those principles are conflict with a specific national law, the
Penal Code. The second reason is seem to be enough for the necessity of
adaptation or transformation as in other cases Myanmar Courts applied the
recognized principles of international law as itself, if they are in conformity
with the national law. Therefore, it is ambiguous and even uncertain that Myanmar
Courts can apply international law as a whole on the basic of justice, equity and
good conscience.

Dr. Min Thein

421960 B.L.R (S.C.) 51 at 63-64.
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THE IMPORTANCE OF
COURT ADMINISTRATION

Zay Yar Tint Nyo

The Constitution of the Republic of the Union of Myanmar has come
into existence on 29" May, 2008 after ratifying and promulgating by the Nation-
wide referendum. In order to implement the judicial works smoothly in accord
with the Constitution, the present Judicial System was adopted on 28" October
2010 when the State Peace and Development Council promulgated the Union
Judicary Law 2010. According to the Constitution and the Judiciary Law, levels of
the Courts established in Myanmar are the Supreme Court of the Union, High
Courts of the Region or High Courts of the State, the District Courts and the
Township Courts and the other Courts Constituted by Law.

As to be smooth and easy in carrying out the administrative functions in
the Courts, the officers and staffs are being appointed respectively in accordance
with their nature and volume of works. Even in the Supreme Court of the Union,
to carry out administration works smoothly, here, they include not only the
administration of Justice but also the other administrative functions, there are also
divided into 8 departments. Likewise, other levels of the Courts are also doing
their functions through their sections and branches.

Whether the levels of the Courts are high or low, the functions carried out
by the Courts are same and may be seen as follows: -

(1) To speed up and strengthen the adminsitration of Justice,

(2)  To administer the office works and service personnel,

(3) To keep dignity of the Courts,

(4) To clean and be decent order of the Court and Court-house.

1. To speed up and strengthen the administration of Justice

This is the most fundamental and important function because the Courts
are formed for administration of Justice. Thus, the first one of the judicial
principles says that "Administering justice independently according to law". In
adjudicating and making decision in Criminal and Civil cases, Judges at all levels
have to strictly comply with the provisions of the Code of Criminal Procedure,
the Code of Civil Procedure, the Evidence Act and other existing Laws. They
must also observe to the Myanmar Courts Manual, the Directives for Courts and
the Law Reports. By studying and learning those, judges will be able to adjudicate
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the cases according to law. Learning here does not mean as a parrot learning.
Judges must know where the law and what the justice is. Nowadays, Judges are
not enough to adjudicate the cases normally. The judiciary and machineries of the
Court must contribute towards the interest of the State and should not be
hindrance for the State and the people. So, we should know the says "Justice
Delay, Justice Deny". To strictly comply with Laws, procedures and directives in
trying the cases, the Supreme Court of the Union has issued a directive to the
Subordinate Courts, in letter No. 412/71/93 (Lahtana), dated on 17""March, 1993.
The Supreme Court of the Union also found that, distribution of the cases
unfairly by the officer in charge or the judge who is responsible to distribute the
case, can cause delay to the speedy trial. So, the Supreme Court of the Union has
issued a directive aimed at controlling effectively upon the subordinate Courts to
distribute cases fairly, by the Directive No. 1/96 dated on 27" March, 1996.

2. To administer the office works and service personnel

Judges need to administer not only administration of Justice but also the
other administrative functions in the Courts. These functions are also important.
Thus, as the judges who are court administrators or officer in-charge of the
courts, they have to carry out all administrative works each and every day.

With regard this fact, under para 13 of Myanmar Court Manual, it is
stated that the judge or Magistrate is responsible for the general management and
control to the Court and its business. He or she should carefully supervise the
working of the establishment and see that all duties are properly performed and
all rules are duly observed. The discharge of Judicial functions is incomplete
without constant attention to administrative matters. They should bear in mind that
punctuality, courtesy, patience, observance of the prescribed procedure and
avoidance of delay is essential.

Though the judges can try the cases effectively or can lead the trial well,
some judges faced with many difficulties. Why? It is because of the lack of
management and control in administrative matter.

Judges, who are administrative officers of the courts, must be more
punctual in Bench sitting hours and office hours than other staffs. They must also
strictly comply with the provisions of paragraph 13 and 14 of Myanmar Courts
Manual.

Except the task of administration of justice, the following duties must be
carried out by the judges every day. These are-

- to get the office punctually and reside in office within office hours,

- to dispose the exhibits according to Law,

- to check carefully upon the matters regarding cash and valuable exhibits,
expenses of witnesses and fines,
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- to make the reports (it includes all kinds of reports) systematically and
to arrange sending in time,

- to impose the proceedings or case-files or decided cases in accordance
with the provisions,

- to keep all the stationeries and seals systematically and safely,

- to properly maintain library work, including books manuals, Law reports,
references, and Gazettes, etc.......

3. To keep Dignity of the Court

To keep dignity is lifeblood for the Courts. Time-honored legal maxim in
our country is that it is notenough, justice is done but it must also be seen to be
done. How can people see whether justice is done by the Court or not? Only
keeping dignity can convey this task.

The Court here includes all the persons, such as the judges and the staffs,
and also the law officers, police officers and the lawyers who are taking part in
administration of justice. Among them, the judges and staffs of the Courts are
more responsible. It is necessary for judicial officers or judges, to be upright in
spirit and belief, to have high moral character, to possess honesty and simplicity
and to be competent in the administration of justice. The judges or Court
adminsitrators should also lead or give guidance to all the staffs to keep dignity
in the Court business. Without dignity, the meanig of the court will be nonsense.
Thus, we can see one of the slogans in the Court "Keep the Court's dignity with
honesty and sincerity".

Moreover, with regard to keep dignity in the Courts, the Supreme Courts
of the Union has issued a directive with the Letter No, 594/Su 14 (C) 124/90,
dated on 21%November , 1990. Accordingly, the Court must carry out the
following duties -

- to reduce the backlog of cases,

- to decide the cases according to law,

- to have judges and the staffs good morality.

- not to misuse the powers by the judges and use them without undraping.
- to supervise the Court properly.

- not to do any act which may have bias or misunderstanding.

- to keep high moral which cannot preserve by the ordinary people.

Judges are regarded as not only the legal experts but also who have high
moral. Thus, they must aware of all their acts intrial. At least, dressing of a
judge must be neat and tidy. But it does not mean that the judges have to beauty
like actor or actress. It only means that the dress should appropriate with the
dignity of a judge. The Supreme Court of the Unionalso did not neglect that. So,
adirective was issued on 13" February, 1992, regarding the dressing of the judges.
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In some of the Courts, family members of the Judges cameto the Court
oftently. It may course misunderstanding in the Public. Thus, the Supreme Court
of the Union prohibited that the family members of judges or judicial officers
should not come to the Court without any cause.

Keeping dignity of the Court includes efficiency, dignity, style of dresses,
morality of the judges individually. Though the word "dignity™ is only a single, its
definition is very wide and meaningful. Because of its importance, on 14" August
2001, the book of duties and rules of conduct for the judges have been distributed
to every judge by the Supreme Court of the Union.

4. To clean and be decent order of the Court and Court house

There is saying in Myanmar society, is that there are three places where
the people should not be crowded. These places are the grime yard or cemetery,
the hospital and the Court. But, the Court must have all the charcters of clients
which should have in a Court. The Court is apublic place where judicial power,
which is one of the pillarsamongst the State's sovereignty powers, is exercised
by the judges. Thus, the compound of the Courtand the Court house should be
cleaned, be good looking and be decent. As it was found that some Subordinate
Courts could not maintain the Court and its premise. Therefore, regarding this task,
the Supreme Court of the Union has issued a directive on 21 November, 1994,
Moreover, even in the Myanmar Courts Manual, it is provided in Para 876 that
"proper accommodation should be provided in every Court-house ----and it is the
duty of the judge to bring to the notice of the authority concerned any want or
defect, and to see that the Court- house and its content and decent order".
Regarding the furniture which should be in the Court, it was also provided in
Para 877.

As the residing judges and judicial officers, accepting that it is a duty, that
they should keep and maintain the Court and Court house to be clean and decent
order. When the superior Courts inspect to the lower Courts, they have to inspcet
whether the lower Courts observe this duty or not.

If the judges and judicial officers can efficiently, effictively and dutifully
perform their tasks of judicial affairs, office works, management functions in
accord with the law and rules, service regulations and ethical conducts, the Court
would prove beneficial to the Public interest. Thus, administration of justice will
become public reliable area in the Country.

Zay Yar Tint Nyo
Assistant Director, Research Department
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Announcement of disowning a
son/daughter, iIs It binding?

U Min Thu (Advocate)

| came across an announcement of disowning a son in the English
Newspaper. "The Myanmar Alin Daily" It read; Disowned : Eldest Son X (not real
name) holding citizenship scrutiny card No.13/Ra Sa Na (Naing) did not
Listen to the parents and created various problems and caused anxieties. He
evaded to hand over the investment money entrusted to him by the parents for
Company run by the family. He conspired the collapse of the company. We
disown him as a son as from 2011. Moreover, we herby declare that we
shall not be responsible for monetary and other matters related to X :

please do not enquire
U .Daw .

"Disowned" means that the son no longer belongs to the parents and that
the son X Lost the right to inherit the property of the parents.

Similar announcements of disowning children are in the daily newspapers,
especially in the Myanmar newspapers. But one wonders whether the announcement
of disowning children in the newspaper is binding.

Almost all parents and children involve in the announcements are Myanmar
Buddhists. So it is necessary to apply the Burmese Buddhist customary laws. The
Burmese Buddhist customary laws originated in the Dhammathats, Yazathat,
Phyathton customs and Judicial decisions. The children of a Myanmar Buddhist
couple, may be stated as follows:

Orasa : The word Orasa is a corruption from a Sanskrit word
auratha, which Literally means a child. An Orasa child is the first-born legitimate
child. An Orasa child is entitled to a one-fourth share in the property of his or
her parents.

Kanittha : Children other than the Orasa, are called Kanittha
(younger) children. The Pali word Kanittha which means younger. All the children
of a married couple, except the Orasa, are called Kanittha. On the death of one
parent, if the surviving parent re-marries, the Orasa must claim his or her quarter
share within twelve years of the marriage or before the death of the surviving
parent which is earlier.
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Kittima : A Kittama child is an adopted child. A Kittima child
stands substantially in the same position as regards inheritance as a natural born child.
Appatitha : Appatitha child is one of an adopted child. He/she

does notas arule inherit from his/ her parents. But such a child is allowed to inherit
half share of the property when both parents expire. The remaining half goes to
the relatives of the parents.

Rulings - Ma Sint Vs Ma Ma Gale 1939 Rgn 378
- 1956 B.L.R. Hluttaw 228.
Kilitha : Kilitha child is an illegitimate child, born out of wed-lock.

Kiltha child does not as arule, inherit from his/her father. But, such a child is
allowed to inherit only when there is no widow, or any other legitimate descendant
of his or her father.

Rights of Inheritance may be lost by a Burmese Buddhist child in the
following conditions.
1. On his/her adoption
2. On the divorce of his/her parents and
3. By his/her undutiful conduct
1.0n adoption

A person taken in adoption loses thereby any right to a share in the estate
of his natural parents.

Maung PanV MaHriyi (1897) U.B.R. (1897-1901) 104. In adoption parents
give away their children to others and unless filial relations are resumed the
children so given away lose all rights of inheritance from their natural parents.

2. On divorce of parents

Upon the divorce of their parents the children of the marriage will lose
their rights of inheritance in the property of the parent with whom they cease to
live, unless filial relations with that parent are maintained.

Ma Chit May Vs Ma Saw Shin(1934) 13 Rangoon 166

On divorce of parents where the children are of tender age, it is the will
of the parents which decides the disposition of the children. The children lose the
right to inherit the property of the parent who has abandoned them unless filial
relations are resumed.

MaYi Vs Ma Gale (1912)6 L.B.R 167.169

Whether filial relations have been maintained or resumed, is a question of
fact in every case. Filial relations have been defined as living, planning and
working with the father.

Ma Shwe Ge Vs Nga Lan (1884) S.J 296.

Ma Tok Vs Ma Chit (1917) 3 U.B.R.23
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Seperate living is not by itself sufficient to negative the due performance
of filial duties.

MaTin U Vs Ma Ma Than (1927) 5. Ran. 359

Ma Ngwe Kin Vs Ma Than (1923) 1. Ran. 42.

When a husband divorces his wife after she has conceived, the child is,
upon the father's death, entitled to a half share in his estate, the other going to the
father's sister.

Mi Nyo Vs Mi Nyein Tha (1906)11. U.B.R Buddhist law, inheritance 15.

3. By misconduct

An heir's right of inheritance in his parent's estate will be lost on proof of
conduct on his part showing a deliberate intention to sever the family tie.

The family bond can be broken by conduct of the heir himself, that isto
say by his desertion and intentional and deliberate neglect of the ordinary duties
of affectionand kindred.

Shwe Gon Vs Hin Bwin (1910) 5B.L.R. 231

According to the Dhammathats a child who is incorrigible disobedient or
who behaves like an enemy towards his parents, is debarred from inheriting his or
her parents property. Such a child is called a 'Thwanokta' or 'son like a dog" or
‘dogson’. The misconduct must be strickly proved in a court.

- Maung Pan Vs Ma Hnyi (1897) 11.U.B.R (1897-1901) 104.

- A Mg Po Oo Vs Mg Aye Mg 11 Ran 39.

Hence, announcement of disowning a son/ daughter in a newspaper is not binding.

Asingle act of disobedience however gross (unless be an act of positive
enmity) nor isolated instances of disobedience nor, abuse are insufficient to
constitute a child a'dogson'. The institution of asuit by a son against his mother
for a share in his father's estate is not acting as an enemy.

Mg Nyi Maung V. Ma Nu (1922) 4 U.B.R. 104.

Mg Seik Kaung V. Mg Po Nyein (1900)1. L.B.R 23.

Ma Mya Me V. Mg Ba Dun (1904) 2 L.B.R 224.

The rule disinheriting a *dogson’ does not apply to agrand child, as the
latter has no duty of obedience towards his or her grand parents.

U Sein V. Ma Bok (1933) 11. Ran 158.

U Min Thu (Advocate)

References : 1. Principles of modern Burmese Buddhist law by S.C.Lahiri
2. Burmese Buddhist law by O.H Mootham.
3. Myanmar Customary laws, cases of Inheritance By U Mya Sein (Advocate).
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Overview of Domestic Violence
and Current Situation In
Myanmar

Dr. Khaing Khaing Lay
Introduction

Mostly, domestic violence or violence at home is a hidden problem. Many people
do not have a good understand well about domestic violence. Some think that it is a
private family matter that occurs among uneducated minorities. Some believe that it
only happens in the people who are in unsound mind. On the contrary, it occurs with
people of all races, ethnicities, religious, and social and economic backgrounds in our
society.! The batterers come from all professional backgrounds, including laborers,
doctors, law-enforcement officers, educators, plumbers, managers, business owners,
ministers, professional athletes, movie stars, and more.?

For instance, the British Crime Survey 2008/09, women were more likely to
have experienced intimate violence more than any other type of abuse. More than 1 in
4 women had experienced any domestic abuse. Further, 77% of victims of domestic
violence are women and domestic violence has more repeat victims than any other
crime. Over average, 2 women a week are killed by a current or former male partner
and nearly half of all female murder victims are killed by partner or ex-partner.® Every
year, a million women suffer from domestic violence. The most common effects were
mental or emotional problems 26 %, minor bruising or a black eye 20%, scratches
14 %. Overall 4 % of victims had lost their job or had to give up working as a result of
partner abuse. 1 in 10 people (10 %) who had experienced partner abuse had to take
time off from work due to abuse. 6 in 10 (60 %) victims who had taken time off from
work had taken less than a week off and about 2 in 10 (22%) had taken a month or more
off due to the partner abuse.

Moreover, in homes domestic violence occurs, children may experience oc-

!, Mangal Dan Dipty, The Three Dimensions of Domestic Violence, Tate Publishing, LLC,
2009, p.23
2 1bid.

3, Claire Flood-Page and Joanna Taylor (eds.), Crime in England and Wales 2001/2002,
Supplementary Volume, Lodon: Home Office, 2003, p.12
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currences of domestic violence not only as direct victims but also as witnesses. At
least 750,000 children a year witness domestic violence. * Children who live with
domestic violence are at increased risk of behavioral problems and emotional trauma,
and mental health difficulties in adult life.

The above figures show that domestic violence is a crucial social problem for
society. A victim may suffer from minor injury to death or from temporary harm to
disability. It becomes the front line issue because it harms not only to family con-
cerned but also to society.

Terms of Domestic Violence
The variety of terms have been used to describe domestic violence, such as "

domestic abuse”, "domestic assault”, "intimate partner violence", "partner abuse" fam-
ily violence, martial dispute”, "wife beating", "spouse abuse", and "battering™, are often
used interchangeably.®

"Domestic” identifies the setting of the act, that is , in a marital or intimate
cohabiting relationship, in the home. " Violence™ is used because this is not a question
of minor arguments or "disputes” but, rather, intentional, hostile, and aggressive physi-
cal or psychological acts.®

Most of the people tend to identify violence as only murder or homicide and
serious physical assault. However, violence also consists of pushing, shoving, grab-
bing, slapping, intimidating, name-calling, physical or emotional threats, and sex with-
out consent of the spouse or partner.

Common to all definitions of domestic violence used by some legal profes-
sionals is ' a pattern of coercive behavior used by one person to control and subordi-
nate another in an intimate relationship".’

Types of Domestic Violence

There are various types of domestic violence. Mainly they may be categorized
as physical, psychological, sexual and economic abuse. Many time all four occur in the
same relationship, but sometimes only one kind of abuse may be occurring. However,
emotional abuse comes along with every kind of abuse. The more frequent the vio-

4, Department of Health, Secure Futures for Women: making a difference London, 2004,
http:// www.dh.gov.uk / prod_consum_dh / groups / dh_digitalassets/ @dh/ @en / docu
ments / digitalasset/dh_4060445. pdf

°, Margi Larid McCue, Domestic Violence: A Reference Handbook, 2™ ed., contemporary
world series, ABCCLIO Ltd, 2008, p.2-3

6. Albert R. Roberts, Helping Battered Women: New Perspective and Remedies, Oxford
University Press, Inc., 1996, p.68

. Margi Larid McCue, supra note 5, p.3
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lence happens, the more serve the violence's nature. Likewise, the longer that violence
continues over months and years, the more serious and dangerous it becomes.
(1)  Physical Violence

Physical violence includes acts that are perceived as having the intention of
producing bodily harm or injury.®
(2)  Psychological Violence

Psychological Violence is any use of words, voice, action or lack of action
meant to control, hurt or demean another person.
(3)  Sexual Abuse

Sexual abuse or sexual violence consists of having sex with the partner by use
of physical force, threats, intimidation , manipulation or putting pressure on the per-
son to perform any sexual act against one's well.
(4) Economic Abuse

Economic abuse is the use of financial or monetary resources of the partner or
of the partnership without the partner's free consent.

Causes of Domestic Violence

What are the causes of domestic violence? And when does it begin?
Spousal violence can start at any stage of the relationship, even after several years
into the relationship. It can also occur at any time during or after the spousal
relationship. There is no single definitive "cause" of domestic violence. There may
be many different contribution factors, at the individual characteristics of the vio-
lence perpetrator, societal and cultural levels.

There are misunderstandings about the causes of domestic violence. Some
people blame the victim for causing the domestic violence. Some people believe
that it is the batterer's ® inability to control his or her anger. Other people think
that problems such as martial, financial, or drugs and alcohol are the causes of
domestic violence.

Some of the commonly cited causes of domestic violence include patriar-
chy and machismo; traditional, cultural and religious beliefs and practice that
conferred the title of the head of household on men. However, while domestic
violence may be exacerbated by particular social structures, value systems and
traditions, itis rooted fundamentally in unequal power relations. Women's lack of
social status and power, accepted gender roles and reinforce their subordinate
position.

8, Nancy A. Crowell and Ann W. Burgess, Understanding Violence against Women, Na
tional academy press, 1966, p.14
°. Mangal Dan Dipty, supra note 1, pp.33-34
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Consequence of Domestic Violence

Domestic violence adversely affects victims, family members, perpetrators,
communities and states on profound emotional, physical, psychological and economic
levels. Abused victims and related persons experience fear, lack of the self-confidence
and are helpless, confused and may even exhibit suicidal tendencies. Of course, it is
not only dangerous to the parties concerned but also to persons who are not directly
involved, such as, the children, elders, and other family members. Once the violence
has been committed, for whatever reason, we should know that it may occur again.

A Global Concern

Domestic violence is a serious problem faced by society around the world.
Since the 1970s, the efforts of the United Nations have paved the way for the determi-
nation of international norms and standards on domestic violence against women. Vio-
lence against women has increasingly been recognized as a human rights concern. There
have been several meetings, seminars and conferences within the last two decades. In
1979, the Convention on the Elimination of All Forms of Discrimination against VWomen
(CEDAW) was adopted by the United Nations. The primary goal of CEDAW is to elimi-
nate discrimination against women and to promote a respect for human rights through-
out the world.

The spirit of the Convention is rooted in the goals of the United Nations. Dur-
ing the 1993 World Conference on Human Rights in Vienna, the term "women human
rights" was officially pronounced and it was the product of the intensive efforts by the
women's movements.*

In the Declaration on the Elimination of Violence against Women (DEVAW)
adopted in 1994, the term " violence against women" was defined as follows;

"Any act of gendered-based violence that results in, or is likely to result in,
physical, sexual or psychological harm or suffering to women, including threats of
such acts, coercion or arbitrary deprivation of liberty, whether occuring in public
or private life."!

This Declaration urges the States to end violence against women and to prevent
the use of any custom, tradition or religion as an excuse to maintain the problem. This
has enabled the establishment of a mechanism that can thoroughly examine the con-
cept of violence against women throughout world. In the Declaration, it mentions:

" States should condemn violence against women and should not invoke any
custom, tradition or religious consideration to avoid their obligations with respect
to its elimination™!

10, Bonita Meyersfeld, Domestic Violence and International Law, Hart Publishing Ltd.,
2010, pp. 19-21

11 The Declaration on the Elimination of Violence against Women, Art: 1

12 1bid, Art: 4
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The Fourth World Women's Conference in Beijing (1995), known as the
Beijing Platform for Action, determined 12 critical areas and the eradication of
violence against women has been considered as one of the critical areas. In this
Congress, it also states that:

" In many cases, violence against women and girls occurs in the family or
within the home, where violence is often tolerated. The neglect, physical and sexual
abuse, and rape of girl children and women by family members and other members
of the household, as well as incidence of spousal or non-spousal violence, often
go unreported and are thus difficult to detect. Even where such violence is reported,
there is often a failure to protect victims or punish perpetrators. "

When observed, the international instruments mentioned above, all the
States parties must make their efforts for more positive role and responsibilities.
They must promote the effective strategies to address the problem of domestic
violence against women. When more and more countries recognized the domestic
violence as a particular form of discrimination against women, they began to find out a
legal solution and tried to adopt specific legislation.

Dealing with Domestic Violence in Myanmar

In Myanmar domestic violence is regarded as a"private™ or "family" affair.
Individually, Myanmar women are taught to be polite and gentle, to keep their de-
cency as their lives, to do housework and to be strictly faithful to their husband.
When encountered any quarrel or fight between husband and wife, the women
mostly contend themselves that, as a Myanmar proverb "lin-nhint-maya, sha-
hnint-thwa", or "the tongue and teeth", the couples are as close as to clash often.*?

Myanmar customary law also recognized men's superiority over women.
The Dhammathats known as customary disciplines-written by monks and men-
sometimes describes the husband as the lord and master of the home.'* As a
significant example of men's power over women, the Dhammathats recognized
the husband's power of moderate chastisement with a light cane or split bamboo to
his wife. Although such practice is no longer recognized by the courts, it was
recognized for a certain period.

There is no doubt that Myanmar society seems to give favour on male

13) Mi Mi Khaing, The World of Burmese Women, Zed Books Ltd., 1984, p. 18

14, Maung Maung, Dr, Law and Custom in Burma and the Burmese Family, The Hague,
Martinus Nijhoff, 1963, p.47
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dominance while the role of women is disregarded. Men always think themselves
that they are much superior to women and women are inferior to them. This
assumption leads to bullying of men to their partners in some situations and
women are at the same time used to keep their pain and sorrow secretly. More-
over, most women who are abused tend to ignore the situation once they reconcile
with their husbands especially if they are fully dependent on their husbands. If
they bring their husband to the justice, they may not have enough money to spend
for their daily expenses particularly when they have children. One more factor is that
women in Myanmar keep it in their mind the nature of violence, or even in some
torture, they usually presume it is anormal incident which usually occurs in a family
and they regard it should not be displayed in public.

There are no official statistics on the problem, it is difficult to estimate any
figures of the domestic violence in Myanmar. Finding from the " Myanmar National
Committee for Women's Affairs (MNCWA) survey indicated that the main causes
of violence in Myanmar are financial problems, alcohol, disharmony with in-laws
and adultery. Other causes are unemployment, lack of education of husband and
wife, early marriage, and large family size. Moreover, the research findings re-
vealed that mental violence ranges from 4% to 21% and physical violence ranges
from 3% to 15%.%°

According to the research made by Dr.Nilar Kyu* in 2004, among 286
women who lived in Mandalay (the former capital of Myanmar), 27% of women
experienced physical assault and 69% of women experienced psychological ag-
gression by their intimate partner. When we look into the nature of violence in
detail, 62% of the women had minor psychological aggression and 33% were in
severe psychological aggression; while women were having severe physical assault
about 17%, there were 25% of women who had minor physical assault; while 52%
of women were being felt for shouting, yelling, 40% of women were insulted and
38% of women were done or said something spiteful and stomped out of room.
However, 6% of the total sample had been up by their partners or, in some cases,
their partners had actually used weapons against them. The fact that the incidence
rate for total strife is equal to the rate for psychological aggression indicates that

15, MNCWA, Status of Myanmar Women, 2001, http://mncwa.tripod.com/mncwa/id8.html,
accessed on 3 August 2010

“Dr. Nilar Kyu is a scholar from Myanmar, and she submitted a dissertation paper for
Violence against Women in Myanmar to Graduate School of Education and Human De
velopment in Nagoya University in 2004 for the Degree of Doctor of Philosophy
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women who experience physical assault also experienced one or more acts of psy-
chological aggression.’® Whatever the nature of violence experienced by the vic-
tims or women, there are several causes likely to be happened. Result indicated
that personal experience of parental violence, husband's unemployment, frequent
alcohol use and deceived into marriage without truly knowing the partner were
associated with increased risk of violence.

Response to the Problem

Myanmar became a party to the CEDAW in July 1997.% In order to
promote and protect the rights of women and girls, the Government has estab-
lished Myanmar National Committee for Women's Affairs (MNCWA) in 1996 as a
national machinery to carry out the Beijing Declaration and platform of Action.
In addition, the Myanmar Women's Affairs Federation (MWAF) as established in
20 December 2003 to take effective measures of women's affairs in implementing
the principles and guidelines laid down by the MNCWA. The Women's Affairs
organizations were formed in all States and Divisions down to the grass-roots
level to carry out the activities in order to promote its functions comprehensively
and widely for the advancement of women.®

In Myanmar, violence against women and girls do not pose a major
problem. Although, it is one of the priority areas of concern of the MFWA, as it
can affect women's health and hinders the advancement of women. The Sub-
committee on the violence against women has taken integrated measures to
prevent and reduce violence against women, to provide help and to rehabilitate
the victims of violence.

Laws relating to Domestic Violence
Up to now there has been no specific law to deal with the domestic violence
in Myanmar. Only the conventional laws, such as criminal law and civil law and the

16, Nilar Kyu and Astuko Kanai, prevalence, Antecedent Causes and Consequences of Do

mestic Violence in Myanmar, Asian Journal of Social Psychology, Vol.8, 2005, pp. 244-
246
. 23" Special Session of the United Nations General Assembly, Women 2000: Gender

Equality, Development and peace for The Twenty-First Century", http:// www.wwan.cn /
womenwatch/daw/followup/beijing+5stat/statements/myanmar6.htm,accessed on 5 May

2010

18, The 42" CEDAW Session, 27 October, 2008, Oral Statement by the Women of Burma to
the CEDAW Committee, http://www.womenofburma.org/ Statement&Release/ BURMA-
CEDAW-Oral-Statement,pdf,accessed on May 2, 2010
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customary law are running for domestic violence. When a victim encounter with
the domestic violence and the violence is too extreme to tolerate anymore,
victim usually take criminal action upon the perpetrators. Ordinarily, the victims
usually take civil action, or divorce suit for the grounds of domestic violence. The
practice of protection order or cannot be seen for those victims who are in need
of immediate help.

Conclusion
Concerning with domestic violence, all countries in the ASEAN region
have either acceded to or ratified CEDAW, and adopted the Declaration on the
Elimination of Violence in the ASEAN * region in 2004. This instrument recog-
nizes that violence against women violates and impairs their human rights and
fundamental freedoms. Until now, eight out of the ten countries in the ASEAN
region have enacted special laws and provisions on domestic violence except
Brunei Darussalam and Myanmar. In order to prevent and control future domestic
violence, Myanmar has to cooperate with regional counterparts by discussing
ways of drafting, implementing and monitoring for domestic violence offences.
To effectively control, prevent and eliminate the epidemic of domestic
violence in Myanmar, it has to be built up a comprehensive legislative framework
that incorporates criminal sanctions, civil remedies, administrative measures and
preventive mechanism in accordance with guideline principles of international
documents and lessons learnt from the countries which have much experienced in
dealing with such a hidden and horrific offence.
Dr. Khaing Khaing Lay

Oede0

19 The Association of South East Asian Nations was established in 1967, and it is made up
of ten member countries today. Myanmar became a full-fledged member of ASEAN on
23 July 1997.
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Independent Judges,
Dependent Judiciary

Htin Lynn (Judiciary)

The Court has neither the Power of the Purse nor the Sword but
only Judgment, that is, "‘the Power of Opinion™

This is not just a form of rhetoric in political terms but an assurance
made by Alexander Hamilton in the Federalist 78 that "the judiciary, having neither
purse nor sword, is the least dangerous branch and thus, poses no threat to
liberty".

It is remarkable that the justification for this conceptual framework as a
constitutional arrangement has its origin in the struggle for judicial independence
throughout the common law history.

It goes without saying that England and United States come forwards as
they play a leading role in the common law world.

In England, there were periods where the transformations took place from
the Divine Right of Kings to a form of constitutional monarchy and responsible
government.

Sir Edward Coke, in his struggle against James I, contended that

The common law courts ought to be subject not to the king and his
personal will, but solely to the precepts of law. As the king had no knowledge
of the science of law---- especially of the 'artificial reason’' of the common law,
he was entitled neither to deliver justice by himself nor to give orders to the judges
appointed by him.

He then asserted in his presentation that judges are independent from poli-
tics because, and in as much as, they are dependent on law.

Especially, the Act of Settlement of 1701, which was seen as the basis of
judicial independence, made possible the beginning of judicial independence. As a
result, judicial tenure during good behavior was made ascertained and judicial
salaries were later established by the legislation of 1825 and 1832. Previously,
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judges in England enjoyed the right to fees,as a form of lucrative income, and it
drew no attention until after the said legislation. Moreover, the significance of
what this Act provided was judges were not to be dismissed without addresses by
both Houses of Parliament.

This kind of structure, giving a measure of protection to the judiciary and
keeping the executive out of the legislature, was taken as the balance of powers.
This balance of powers was what the English had opted for, rather than the
American model, the separation of powers.

As Lord Simon of Glaisdale put it:

What we had was not separation of powers but something far more subtle
and far more valuble __a balance of powers. It is no use separating your executive
if ithas powers over the individual which are considered inordinate. The executive's
powers should be balanced by that of the legislative and the judicature. This is
threatened by advocacy of a system purely based on separation of powers. It is a
balance of powers that will vouchsafe liberty of the subject and individual
rights.

This rhetoric remained in theory, though, had lived longer than the reality.
In reality, England, known as parliamentary democracy, has no written constitution
and parliamentary sovereignty had been overpowering.

In Parliament, House of Lords presided over by the Lord Chancellor had
been seen as the final court of appeal. And it thus made the English judges
difficult to have an institutional concept of judicial independence, based upon a no-
tion of separate branch of government.

Notwithstanding there had been non-existence of judicial independence
institutionally, English judges claimed to have been individually independent. And it
is like reading between the lines of the notion of judicial independence in England.

It was not long after the Constitutional Reform Bill was introduced the
debate over it had become intensified and focused on. As a result, a possible
scenario had loomed large; the abolition of the Lord Chancellor, the establishment
of a Supreme Court and the removal of the Law Lords from the legislature.

As it turned out the Lord Chancellor was left out of the picture. And
former Law Lords, who in fact were judges, sitting in the legislature, are reinstated
in their proper place; a new Supreme Court set up recently.
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Up to now, England remains being the centerpiece of commercial litigation
primarily thanks to the judicial reputation for integrity, impartiality and technical
competence.

Unlike England, United States came up with a different story. To begin
with, the thirteen former British colonies after declaring their independence had
created a new form of government with the ratification of the Constitution in 1789.
And the kind of government created was premised upon the federalism in that
powers between the national and state government are divided. As aresult of that
each state has its own court system.

As James Wilson was quoted as saying that

"Governments, in general, have been the result of force, of fraud, and
accident. After a period of six thousand years has elapsed since the creation [,]
the United States exhibits to the world the first instance of a nation.... assembling
voluntarily, deliberating fully, and deciding calmly concerning the system of
government under which they wish that they and their posterity should live."

It is to say that the United States was then the only country in the world with
a government founded explicitly on the consent of its people. According to Cass
Sunstein, a republic of reasons "for the first time."

In the course of establishinga government, which was based on the popular
consent the framers of the Constitution still had a serious concern over the division
of authority within its structure. Their concern was to prevent a concentration of
too much power within one branch of government. Because tyranny as it was known
by nature was the result of concentration of powers.

With a great deal of consideration they had worked out a system of checks
and balances between the legislative, executive, and judicial branches. Accordingly,
each branch is given independent powers but these are shared with the other branches
so as toenable them to check one another. This indeed was not what it seemed inher-
ent to the original idea of the framers but rather, Montesquieu, who introduced this
concept of separation of powers in this "The Spirit of the Laws", had clearly ex-
plained and later the framers employed it in the state constitutional conventions.

The framers believed that this system of checks and balances coupled with
the concept of separation of powers was central to the idea of fostering the rule of
law. And the concept of separation of powers embodied in the constitution was
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fundamental to the understanding of the government order.

As to the independence of judiciary Alexander Hamilton asserted that the
judiciary must have independence in this system of separation of powers. To be
independent, it should be given life tenure during good behavior. Since the judiciary
was the least dangerous branch compared with the power of the purse given to the
Congress and the power of the sword given to the presidency.

On top of it, the courts, by virtue of the concept of separation of powers,
were given the power to overrule constitutional violations of the other branches of
government. It iscalled judicial review, known as a concept of a judicial power, by
which the courts can hold acts of all other branches and levels of government null
and void and non-enforceable if they are found to be in violation of the Consti-
tution.

The first exercise of judicial review by the U.S. Supreme Court was the case
of Marbury v.Madison (1803), and in that case Chief Justice John Marshall help
that in cases of conflict between a constitutional provision and an act of Congress
the constitutional provision must prevail because it is the more fundamental law
that the courts are sworn to uphold.

It was the force of an unimpeachable precedent given to the judicial review
by Chief Justice John Marshall, and he was thus regarded to have been the founding
father of judicial review. And his opinion in Marbury was hailed as a milestone in
respect of the judicial independence.

In spite of that, the struggle for judicial independence had lived through the
attempts to pack the court by the executive to expend its powers. However, the
Supreme Court had overcome those attempts to undermine its independence, and
its success was to be attributed to the commitment of the judges. As it could not
have overcome those attempts without the judicial capacity notwithstanding there have
been an institutional independence.

With this attribution of judicial capacity to judges, judges are subject to
law and judicial duty. This is called judicial accountability. When it comes to
judicial independence judicial accountability should not be left out. These two prin-
ciples must be in parallel so as better to see there is a corresponding result.

Since itis aduty of judges to decide in accord with the law of the land in all
of their decisions, not merely when engaged injudicial review. In doing their duty,
they enjoy a power to enforce constitutions and protect rights, while deciding their
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cases, judges must expound the law. These two ideals, which judges must adhere to,
are utmost importance.

As the struggle for judicial independence is taken as a justification for "the
rule of law" judges are required to be independent both individually and institution-
ally. For the independence of the judiciary depends more upon the independence
and integrity of the legal profession than upon any other single factor.

Therefore, like all power, the power thus put in their hands is great, and
subject to abuse; yet we are not to flinch from granting it. In the long run *"there is
no guaranty of justice," says Ehrlich, except the personality of the judge.”

Htin Lynn (Judiciary)
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